


jou 'vvVwae” 


ent 











enc aks 


VoL. 88 


CENTRAL LAW JOURNAL 





335 








Central Law Journal. 








“ST. LOUIS, MO., MAY 9, 1919. 








DOES FEDERAL CONTROL OF THE TELE- 
GRAPH LINES GIVE THE GOVERN- 
MENT RIGHT TO FIX INTRA-STATE 
RATES? 








An increasing number of confusing de- 
cisions are being rendered by local federal 
and state courts over the right of Post- 
master Burleson to fix intra-state rates for 
telegraph and telephone services throughout 
the country. In some states injunctions 
against the infringement of state laws pro- 
viding for the fixing of rates within the 
state have been granted and in other cases 
denied. 

The most recent opinion in a case of this 
kind is by Judge J. C. Anderson of the 
Supreme Court of Alabama, who denied 
a temporary injunction to prohibit the put- 
ting into effett of advanced rates on intra- 
state telegraphic business in the State of 
Alabama. Judge Anderson takes a view 
which is quite different from that taken 
in other decisions on this question. He 
argues .hat when Congress authorized the 
President to take over the telegraph and 
telephone, it was intended to make them 
part of the postal system, a field of govern- 
mental operations over which Congress has 
special control. On this point Judge An- 
derson said: 


“Tf, therefore, these lines have been law- 
fully made an adjunct or part and parcel 
of our postal system, though only for a 
short period and primarily as an aid to 
our national defenses they are for the time 
being subject- to the exclusive control of 
Congress, except in so far as certain rights 
may be left by it to the states, and in the 
absence of such authority the states have 
no more right to regulate. the rates and 
charges than they would have the right to 
regulate and prescribe the rate of postage 
on letters or papers between points within 
the s.cte; and this would be the result, 
whether the adoption of said lines as a 
part of our postal system should be per- 





manent or temporary, or whether in time 
of peace or war. So the question is, have 
these lines ceased to fall under the influence 
of the intra-state clause by becoming an in- 
tegral part of our postal system, so as to 
give Congress the complete control of same 
to the exclusion of the states? Section 8 
of article 1 gives Congress the power to 
establish post offices and post roads, and this 
section has been practically construed since 
the foundation of the government to in 
effect give the federal government the ab- 
solute control ef all matters incidental to 
the growth and expansion of our great 
post office department, including every 
means for the safe and successful accom- 
plishment of the ends for which it was 
designed. It would not only be -reaction- 
ary, but a very narrow interpretation to 
confine this section of our Constitution to 
the method and means existing at the time 
of its adoption of communication between 
our citizens. It should be liberally con- 
trued so as to keep pace with the progress 
and development of the country, and the 
sending of a telegraph or telephone mes- 
sage, or conversing over the telephone is 
but a quicker method of communication 
than by letter, and they all have one com- 
mon purpose and accomplish the same.” 


It occurs to us, although the question is 
not altogether free from difficulty, that 
Judge Anderson does not properly construe 
the action of Congress in this matter. If, 
in fact, Congress had transferred the tele- 
graph and telephone lines to the post-office 
department to be run as a department of 
the postal system it might well be contend- 
ed that, under the authority of Congress to 
establish post-offices and post roads, this 
action would be valid, not as a war meas- 
ure, but as a legitimate exercise of one of 
the explicit powers of Congress. 

But the resolution did not in terms make 
the telegraph and the telephone an adjunct 
to the postal system. It gave the lines to 
the President to operate during the war and 
was clearly intended to be in aid of the 
military department, over which the Presi- 
dent was commander-in-chief. In this re- 
spect it was a war measure and justified un- 
der the war powers of Congress. The 
mere fact that the lines were turned over 
to the postmaster general is not an indica- 
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tion of the intention of Congress, but mere- 
ly served the convenience of the President. 
He could have turned the lines over to any 
other department, if he had so desired, or 
created a special commission to have op- 
erated them during the period of the war. 


The proclamation of the President un- 
der the resolution in question, taking 
charge and control.of the telegraph and tel- 
ephone lines and directing Postmaster Gen- 
eral Burleson to assume the direction and 
control of same, does not specifically set 
forth that they shall become a part of the 
postal system, so that neither the resolu- 
tion of Congress nor the construction placed 
upon such resolution by the President ap- 
pears to give any justification to Judge An- 
derson’s argument. 


Moreover, the resolution expressly re 
serves unto the states their “lawful police 
regulations.” And such regulations in- 
clude the fixing of rates for intra-state 
business. This point is conceded by Judge 
Anderson, when he says: 


“Of course, if the resolution, giving the 
states the right to the exercise of their police 
regulations, intends to use the term in its 
broader sense rather than with its ordinary 
meaning, this would end this controversy, 
as the power to regulate would be vested 
in the state by the terms of said resolution. 
It may also be conceded that tf these lines 
were not converted into a governmental 
agency and made a part of the postal sys- 
tem so as to give congress exclusive control 
over same, the states could not be deprived 
of their rights to regulate the intra-state 
business so long as said regulation did not 
transcend the bounds of constitutional re- 
striction. This question, however, must 
depend upon the present status of these 
lines. If they are not governmental agen- 
cies but are still instruments of commerce 
and are governed by the inter-state clause, 
Congress could not deprive the states of 
their right to regulate and control the intra- 
state features of same, under proper re- 
strictions; but if they are governmental 
agencies and have become a part of the 
postal system, then Congress has the ex- 
clusive control over same and the states can 
only exercise such control as Congress may 
will.” 





We believe the war measures of Con- 
gress should be liberally construed in favor 
of the rights of the state over the agencies 
which have been turned over to the Presi- 
dent in aid of the military establishment. 
These laws were not intended to disturb 
the regulations of the state concerning mat- 
ters of a strictly intra-state character, and 
which in no way interfere with their mili- 
tary uses by the federal government. 








NOTES OF IMPORTANT DECI- 
SIONS. 


SEPARATION OF LEGAL AND ILLEGAL 
PROVISIONS OF A TRUST.—An interesting 
case showing the elasticity of the rules by 
which a trust is administered is that of Carrier 
v. Carrier (N. Y. Court of Appeals, April 8, 
1919). 


Defendant, the husband of the plaintiff, 
created a trust by conveyance inter vivos by 
which he turned over personal property 
amounting to $155,000 to a trust company to 
be administered for the benefit of himself, his 
wife and their two daughters. Out of the pro- 
ceeds all the family expenses were to be paid 
and the defendant was to have the right to 
direct the investment of the surplus income. 
After defendant’s death the income was Pay- 
able to the plaintiff for life, and after plain- 
tiff’s death to the two daughters for life and, 
after their death, to the survivors in fee. 


Subsequently the husband abandoned the 
wife who obtained a decree of separation with 
alimony of $6,000 a year payable out of the 
income of the trust fund. Defendant moved to 
the State of Florida, engaged in a _ haz- 
ardous undertaking and threatened under his 
broad powers to control the discretion of 
the nominal trustee to divert the surplus of 
the trust fund in aid of his ventures in 
Florida. The plaintiff sought by injunction to 
prevent the diversion of the trust fund or its 
investment in any funds except such as are ap- 
proved for that purpose by the law of New 
York. * 


The lower court found for plaintiff and en- 
joined the defendant from investing the trust 
fund otherwise than as provided by law, unless 





YUM 








XUM 


VoL. 88 


- CENTRAL LAW JOURNAL 337 








a surety bond were given to repay any loans 
made to the defendant. The Appellate Di- 
vision reversed the decree of its own motion 
because the trust was void under the statute 
of New York which prevented a suspension 
of the absolute ownership of personal property 
for more than two lives in being. The Court 
of Appeals agrees with the Appellate Division 
that the trust in favor of the daughters is void, 
but holds that this part of the trust can be sep- 
arated from the trust in favor of the wife and 
therefore while the former trust is void the 
latter is valid. The judgment of the trial 
court, so far as it related to the trust in favor 
of plaintiff and not that of the two daughters, 
was affirmed, and the judgment of the Appel- 
late Division reversed. Three judges of the 
Court of Appeals dissented on the ground that 
the trust agreement was indivisible and there- 
fore void. On this particular point the court 
said: 


“We agree with the Appellate Diivision that 
the trusts for the two daughters after the 
death of father and mother involve an illegal 
suspension of the absolute ownership for more 
than two lives in being. We do not concur, 
however, in the conclusion that the deed of 
trust is therefore void in its entirety. We 
think there is no reason why these ultimate 
trusts may not be rejected and the primary 
trusts retained (Kalish v. Kalish, 166 N. Y.>- 
368; Harrison v. Harrison, 36 N. Y., 543; Van 
Schuyver v. Mulford, 59 N. Y., 426; Tiers v. 
Tiers, 98 N. Y., 568; Kennedy v. Hay, 105 N. 
Y., 134). * The grantor’s purpose is not doubt- 
ful. He*wished to maintain the family as a 
unit while he and his wife or either of them 
lived. During that time there was to be a 
single trust. Its income was to be devoted to 
the support of the family and the main- 
tenance of the family establishment. No one 
of the beneficiaries during that period had the 
right, irrespective of his or her needs, to any 
determinate proportion. For two lives, and 
two only, this unified trust was to endure. 
Then there was to be a change. The parent, 
death would disrupt the family life. The 
single trust was therefore to be broken up 
into two separate trusts, one for each daugh- 
ter. The duties of the trust company were 
thenceforth to be ‘the ordinary duties of a 
trustee.’ Each beneficiary was to receive her 
own share. The individual was to supplant 
the family. We think there is a line of cleav- 
age here which the court may safely follow in 
decreeing a severance of the trusts. The pri- 
mary purpose of maintenance of the family, 
the preservation of its communal life while 
the head of the family survives to preserve its 
unity and cohesion—that purpose is main- 
tained. The secondary purpose, support of the 
daughters separately when the family shall be 
disrupted and its members scattered—that pur- 
pose and that only fails. We can see no 
ground for the belief that the grantor would 
have sacrificed the one because unable to at- 
tain the other.” 





IS A CITY LIABLE FOR INJURIES RE- 
CEIVED FROM A WRONGFUL USE OF THE 
STREETS?—What are and what are not the 
governmental functions of a city as distin- 
guished from its purely proprietary functions 
is not a problem which is always easy of solu- 
tion. But there really does not seem to be 
any reason for the comparatively large num- 
ber of actions commenced against municipali- 
ties for injuries resulting from misfeasance in 
granting the use of the streets for improper 
purposes or for non-feasance in failing to give 
‘proper police protection on the occasion of 
large public gatherings. These would seem 
to be clearly governmental powers for which 
a city would not be liable. This is the view, 
also, which is taken by the Supreme Court of 
Kansas in the recent case of Rose v, Gypsum 
City, 179 Pac. 348. 


In the Gypsum City case, the defendant au- 
thorized an automobile race in one of the 
streets of the city. This, no doubt, created a 
nuisance and the city clearly exceeded its 
powers. During the race a little boy standing 
in the street was knocked down and killed. 
Damages was sought to be recovered from the 
city on two grounds: First, because of the li- 
cense granted for an improper use of the street; 
second, because the defendant failed to furnish 
sufficient police protection for the great crowd 
that had assembled. On both points the court 
decided in favor of the city. The court said: 


“Do not these shortcomings relate to the gov- 
ernmental duties of the city and its officers? 
‘In allowing the race to be run’? Here was 
governmental inaction, governmental delin- 
quency. The city officials should have prevent- 
ed the race. Why? Because the state has 
delegated to the city the power to forbid and 
to prevent races in public streets. It is a mat- 
ter of state concern that the public be protect- 
ed’ from such misuse of the streets. It might 
or might not be a matter of purely corporate 
concern; but the state forbids such use of pub- 
lic highways, and the only power the city had 
was the power of co-operative action to assist 
the state in preventing misuse of the streets. 
The court is of opinion that the city’s delin- 
quency in allowing the race to be run was a 
delinquency in its governmental capacity. 

“‘In not providing police and protection’? 
These shortcomings, too, were in the city’s 
governmental inaction. An adequate police 
force to protect private individuals and private 
property ought to be provided by every city, 
but if a city fails in these respects, it is not 
liable in damages for such negligence. No case 
in this jurisdiction, perhaps none in any Ameri- 
can state, can be cited which has held a city 
liable where its people have been harassed by 
burglars or highwaymen through the negli- 
gence of its police department; or because of 
fire losses through inefficiency in its public fire 
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department. Good reasons might be advanced 
to fasten such liability on a city; it would 
cause the taxpaying electors to be alert as to 
their political duties, and might constrain a 
more zealous discharge of public duty on the 
part of city officials; but if ever such liability 
is fastened upon the cities of this state, it must 
be done by the legislature, and cannot be done 
by the courts.” 

The reason why a city is liable for a defect 


in the construction of a street and is not liable 
for the improper use of a street is sometimes 
hard to understand. The distinction lies in the 
character of the duty to be performed. In reg- 
ulating the use of a highway, the city is exer- 
cising a function in which the whole state is 
interested, but in the matter of the construc- 
tion of such highways and in the added con- 
veniences which municipalities see fit to adopt 
in connection with travel on the public streets, 
the state is not interested. Such matters are 
purely ministerial and for the peculiar benefit 
of the citizens as citizens of the municipality 
and not as citizens of the state. 








MILITARY JUSTICE IN THE AMER- 
ICAN ARMY. 





The article in Collier's Weekly (April 
19, 1919) by Majer Arthur Train, a judge 
advocate in the American Army, and a 
member of the New York bar, is of such 
permanent value that we wish to preserve 
for our readers such quotations from the 
article to which they might later wish to 
refer. 

The attack upon the court-martial sys- 
tem was precipitated by Senator Chamber- 
lain, who declared in the Senate that “the 
records of the courts-martial in this war 
show that we have no military law or sys- 
tem of administering military justice which 
is worthy of the name of law or justice.” 

Admitting that in any human system of 
judicial investigation some errors will be 
unavoidable, Major Train says: 


“The public is not going to conclude that 
the system of military justice in the United 
States Army is unworthy ‘of the name of 
law and justice’ simply because Senator 
Chamberlain or anyone else has heard of 
five, fifteen, or twenty-five cases where the 
sentences imposed seemed to be unneces- 





sarily severe—any more than it would con- 
clude that criminal justice throughout the 
United States was a hopeless faliure be- 
cause some man in New York City who 
stole a piece of lead pipe got ten years in 
jail when another who killed his wife got 
off with a suspended sentence. The writer, 
who has made a study of the administration 
of criminal justice in both Europe and 
America for nearly twenty years, has no 
hesitation in saying that nowhere is it bet- 
ter administered than in his own city of 
New York, and yet he will contract to fur- 
nish on application a list of apparent in- 
justices in the verdicts of juries and sen- 
tences of judges in that city that would in- 
dicate on their face that justice was not 
only blind, but deaf, dumb and paralyzed.” 


The most common charge against the 
military system is that the sentences are 
too severe. The army officers make no at- 
tempt to deny this charge in its entirety. On 
this point Major Train says: 


“Officers did impose severe sentences in 
many cases, but they did so upon the theory 
(perhaps a mistaken one) that those sen- 
tences were needed to prove to the recruit 
that Uncle Sam meant business, and with 
the expectation (fully justified) that those 
sentences would not in fact be served out. 
I express no opinion as to this policy, but 
if an officer who found his men absenting 
themselves without leave on the eve of bat- 
tle or of embarkation hesitated between 
sentencing the offender to two years or ten 
years, and chose the latter alternative, 
knowing that it was in effect indeterminate 
and that its actual length depended upon 
the prisoner’s good behavior, he should not 
be very severely criticized. He did the 
best that he could.” 


There can be no doubt that it was a tre- 
mendous task to beat into a disciplinary 
body a horde of boys trained, as all other 
Americans are trained, to believe that they 
are anybody’s equal and who are quick to 
resent a command to do a thing by the 
blunt retort, “Go to hell.” No- American 
officer could do as a German officer would 
have been expected to do—kick the offender 
in the face and make him submit. The 
only alternative was quick and effective 
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punishment, by the only agency available— 
the court-martial. 


One of the famous “cases” going the 
rounds is known as the “potato peeling 
case,” where it is charged “a soldier got 
twenty-five years for refusing to peel pota- 
toes.” With respect to this case, Major 
Train says: 


“The facts are that this soldier was a 
‘conscientious objector’ who had from the 
outset of his obstructive career refused to 
do anything whatever. He had been given 
his choice to do practically any noncomba- 
tant work he wanted, but had declined. At 
last, as a final concession to humanity, he 
was asked if he would object to helping peel 
the potatoes in the kitchen. He objected. 
It was the last straw, and he was court- 
martialed—as he deserved. Even then the 
judgment was set aside for a legal error 
in the admission of evidence. He is out 
now, or shortly will be, walking around 
with an honorable discharge, entitled to full 
pay and a $60 bonus! Severity? Brutal- 
ity? Candy and cigars!” . 


Major Train calls attention to two out- 
standing features of court-martial proced- 
ure, not fully taken into account; first, the 
automatic appeal by which each case is care- 
fully reviewed by several boards of review ; 


~ and second, the probationary system. With 


respect to the automatic appeal, Major 
Train says: 


“The feature of our system of military 
justice in which we may take a special 
pride is the automatic appeal from the sen- 
tence in every court-martial trial to the 
judge advocate general’s office, where the 
record is scrutinized with care with a view 
to ascertaining whether or not the defen- 
dant was justly convicted. By the summer 
of 1918 fifty judge advocates had been as- 
signed to the Military Tustice Division 
charged with this task. Here, in all minor 
cases, two officers must approve the rec- 
ord; in the so-called penitentiary section 
six officers, after sttidying the case, must 
concur, and in all cases of death and dis- 
missal seven officers must have so agreed. 
In the last two sections a written opinion 





is prepared in each case. Finally, the rul- 
ing is presented to the judge advocate gen- 
eral for his approval and signature.” 


The probationary system of the admin- 
istration of military law in this country has 
been universally commended. Very . few 
sentences are served out in their entirety. 
It is stated that out of 20,000 court-martial 
sentences rendered since the beginning of 
the war, only 7,500 are still serving their 
sentences. Speaking of the probationary 
system, Major Train says: 


“The convicted soldier is not sentenced to 
a prison, but to disciplinary barracks, which 
are more like reformatories. ‘These are at 
Fort Leavenworth, Kansas, at Fort Jay, 
Governor’s Island, New York, and at Alca- 
traz, San Francisco, in which are served 
substantially all sentences of imprisonment 
for military offenses. Speaking generally, 
soldiers convicted of purely military of- 
fenses—desertion, mutiny, absence without 
leave, disobedience to officers, assaulting an 
officer, etc.—are sent to these barracks, the 
penitentiary being used (except in rare and 
heinous cases) only for those offenses in- 
volving murder, forgery, embezzlement, or 
other civil crimes, and their confinement 
may be terminated at any time and the of- 
fenders restored to duty in the army when- 
ever their record for good conduct justifies 
the commandant of the disciplinary bar- 
racks in so recommending.” 


Many stories of severe sentences for be- 
ing absent without leave are going the ° 
rounds and the appeals which these cases 
make are augmented by the reasons given— 
“to see a dying wife,” to “say goodbye to 
mother,” etc. It has been shown, however, 
that, in most of these cases, these excuses 
were invented and at least made use of just 
when the soldier’s regiment was ordered to 
leave for France. On the question of the 
severity of sentences for the offense of being 
“absent without leave,” Major Train says: 


“The total convictions for this offense 
number 3,362; the average sentence was 
1.59 years (or only three times the small 
maximum allowed in peace times) ; 11 per 
cent of the offenses received no. penalty of 
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imprisonment; 67 per cent received a sen- 
tence of less than two years’ imprisonment ; 
and only 22 per cent received a penalty of 
more than two years in prison. And this 
in time of war.” 

Much has been made of the sentence of 
death passed on two sentinels in France 
- found asleep at their post of duty om the 
firing line. Personally we can conceive of 
no more heinous offense. The parlor Bol- 
sheviki and morbid sentimentalists see only 
the “poor privates” overcome by sleep; 
they are not clear-visioned enough to see a 
whole company butchered by the criminal 
neglect of the sentinel that failed to do his 
duty. President Wilson pardoned both 
these offenders, but his leniency is in no re- 
spect a reflection on the court which passed 
the sentence. No judge, either military or 
civil, likes to pronounce the death sentence 
on any man but, if society can be protected 
in no other way, his duty is clear. 


Other general charges against the sys- 
tem of military justice may be grouped un- 
der four heads: (a) That the general treat- 
ment of accused soldiers is not according to 
our ideas of law and justice, but is left to 
the arbitrary discretion of the commanding 
officer in each case, whose decision, except 
in sentences involving death and dismissal, 
is final; (b) that the military code itself 

‘is archaic and “a relic of barbarism”; (c) 

that soldiers may be put on trial without 
any preliminary inquiry into the probability 
of the charge; and (d) that the revisory 
action in all general court-martial cases 
taken in the judge advocate general’s office 
is only recommendatory and is either ig- 
nored by the division commanders or ve- 
toed by the chief of staff. The third charge, 
however, that there is no preliminary in- 
quiry is clearly without foundation (Man- 
ual of Court-Martial, Sec. 76). On the 
more important charge of the arbitrary 
power of the commanding officer, Major 
Train says: 





“The allegation that the decision of the 
reviewing authority (who except in the case 
of death and dismissal is the commanding 
officer) is final is technically true. Theo- 
retically the commanding officer as the re- 
viewing authority is not obliged to follow 
the advisory ruling of the judge advocate 
general, which follows the automatic appeal 
provided for by the law in all general court- 
martial cases. Whether or not this should 
be so and whether or not the final decision 
should lie in some other individual, board, 
or court, is a question frequently discussed 
but absolutely settled in the negative by fif- 
ty-five years’ precedent and as a matter of 
law by the Federal Circuit Court. Con- 
gress might, and perhaps should, give this 
power to the President, but it has not seen 
fit to do so. As a matter of fact, the judge 
advocate general’s decision, even if theo- 
retically only a ‘recommendation,’ is ac- 
tually controlling, as is demonstrated by the 
fact that out of 491 cases recommended 
for modification or disapproval by him be- 
tween April 6, 1917, and January 1, 1919, 
on legal grounds, his recommendations were 
followed in 478, or in 97.3 per cent. In 
only thirteen, or in 2.7 per. cent, were his 
recommendations not given effect. Of 
these recommendations seven were not fol- 
lowed by the reviewing authority in the 


field while six were not adopted by the 


Secretary of War. Whatever opinion one 
may hold of the soundness of the legal the- 
ory which leaves the reviewing officer free 
to accept or reject the recommendation of 
the judge advocate general, it is obvious 
that the theorv is virtually immaterial in 
the light of the facts. The state of things 
supposed, or alleged by critics, to exist does 
not exist at all.” 


The criticism of the administration of 
army law in the United States, far from 
proving it to be “archaic’ and “barbarous,” 
shows it to be quite modern in many of 
its features, especially in its indeterminate 
sentence and its probationary treatment of 
offenders. While there is room for im- 
provement, which will no doubt be a bene- 
ficial result of the present attack, it is also 
worthy, in many respects, of imitation and 
adoption by civil tribunals. 

A. H. Rossrns. 
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DRY BONES ON THE BENCH.—THE 
REMEDY FOR THE EVIL. 





No argument is needed either for the 
layman or the lawyer to prove that the 
administration of justice is the most im- 
portant function of government. It is, of 
course, the sine quod non of organized so- 
ciety. And yet, it is probable that the 
judiciary is the least efficient of all classes 
of functionaries. 

That this assertion is not consonant with 
conventional attitude will be admitted. But 
upon investigation I am confident it will be 
found that our habitual reverence for the 
judiciary is the adumbration of hope rather 
than of faith. It is a form of whistling to 
keep the courage up. Confidence in the 
triumph of justice is a necessity of the 
human mind. We must believe in the 
superior integrity and intelligence of the 
supreme power or become anarchists. The 
moment we lose faith in the courts we lose 
faith in organized society. And so we “hope 
when hope is gone.” 

Due to our fear of finding what we 
dread, we have persistently refused to sub- 
ject judicial officials to the same scrutiny 
we would apply to others. In presence of 
the most perverse judicial action we are 
expected to kneel, cross ourselves, and pray 
that we may be granted intelligence to see 
the wisdom of it. 

My aim is to show that this attitude, so 
far from prompting higher efforts on the 
part of the judiciary, is the main cause 
of the inefficiency of that branch of the 
public service. 


There are three principal classes of in- 
efficient judges, viz: those who lack the 
ability of judicial discrimination, those 
who have lost their power through senility, 
and those who have lost interest in their 
work. 

The last class is by far the most dan- 
gerous as well as the most numerous. 

And again I take issue with conventional 
opinion as to the comparative merit of life 








tenancy and tenancy for years on the bench, 
—or, which is generally the same, ap- 
pointive and elective judges. 


The average ability of the federal judges 
I concede to be superior to the average 
ability of the state judges. This is due 
mainly to the fact that under the elective 
system we see at, times men elevated to the 
bench who are so far below mediocrity both 
in intelligence and integrity as to lower the 
general average for the state, while these 
freaks are kept off the federal bench. But 
this does not mean that also the general 
efficiency of the federal judiciary is supe- 
rior to that of the judiciary of the states. I 
have no hesitancy in declaring the contrary 
to be the case. 


In the first place, the federal bench has 
a large number of superannuates; in the 
second place, it has its share of general in- 
competents, and thirdly, it has a super- 
abundance of men who have lost all 
interest in their science, and hold on only 
to receive homage and draw salary. These 
people perform their duties, as a rule, per- 
functorily. Only occasionally do they take 
an interest in,a case. They are answerable 
to nobody. Nobody may inquire. The in- 
jured party is not in position to complain. 
No one would believe him if he did. His 
lawyer must smile and say he was evidently 
mistaken, for he has another case before 
the same court next week; or, at most, he 
can be placed in category with Byron’s Jack 
Bunting, of whom we read: 


“He knew not what to say, and so he 
swore.” 


As a general principle it will probably 
be conceded that a public official who is 
answerable only to his own conscience is 
an anomaly in modern society. He is a 
survival of a medieval institution. Now, it 
is a matter of history, readily demonstrable, 
that officials answerable only to their own 
consciences develop, as a rule, the most 
brutal propensities. Has the effect on the 
judiciary been otherwise? 
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When I undertake to promulgate the un- 
conventional doctrine that the judiciary is 
the least efficient branch of the public serv- 
ice, I do so with the full realization of the 
fact that the burden of proof rests upon 
myself. Samples of the evidence which may 
be produced will be submitted in the form 
of illustrations which are also demon- 
strations of the correctness of my proposi- 
tion, at least in part. 


Here is a typical case which is not a fic- 
tion, but a fact: 


Plaintiff sued on an account for some 
few thousand dollars. Defendant denied 
the indebtedness and set up four counter- 
claims. On trial the court dismissed the 
first counterclaim, but the jury rendered 
a special verdict in favor of the defendant 
for all that was asked in each of the other 
three counterclaims. The general verdict, 
however, was in favor of plaintiff,—the 
amount found due defendant on the last 
three counterclaims being deducted from 
the amount found due plaintiff on his cause 
of action. Defendant appealed, alleging 
various errors of the trial court which had 
resulted in the dismissal of the first counter- 
claim. 


In preparing the bill of exceptions all evi- 
dence bearing upon and all reference to the 
three last counterclaims were carefully 
eliminated. Those questions had all been 
decided in favor of defendant, and, of 
course, no error touching them was, or 
could have been, assigned. 


What happened in the court of appeals? 
That tribunal filed an opinion stating with 
grave judicial dignity, after reciting seriatim 
from the answer the general allegations 
setting up the three last counterclaims, that 
it (the court) had carefully examined the 
evidence bearing upon counterclaims two, 
three, and four, and find that it was suf- 
ficient to justify the court in submitting 
them to the jury. 

Reflect on this action of this dignified 
body, too sacred to be criticized. 





After this clear misstatement of a fact, 
that it had investigated records not in exist- 
ence, and decided questions not before it or 
in any way arising in the case, the court 
closes its “opinion” with the impressive as- 
surance that “we have carefully examined 
the other questions raised and conclude that 
no reversible error has been committed.” 

What assurance have we that the last 
statement was not as false as the first. As 
a matter of fact, not one of the questions 
actually submitted had even been alluded 
to by the court. 

In another recent case decided by a 
federal court of appeals the construction of 
a written contract was involved. The lower 
court had held that a certain clause in the 
document was inoperative. The aggrieved 
party appealed and argued that the clause 
was valid and binding on both parties. The 
court of appeals, after citing the clause, 
said: “The lower court held, and we think 
rightly, that this proviso was binding on 
on both parties. The judgment is conse- 
quently affirmed.” 

It is obvious that in neither of those cases 
had the judges, or either of them, read ap- 
pellant’s brief, much less the records. If 
those gentlemen have any regrets it is that 
the court was “caught with the goods” and 
that they cannot hide their perfidy behind 
the convenient screen that the law is only 
a matter of opinion anyway. Aside from 
that feature these cases are not exceptional. 
They are quite typical of the indifference 
with which possibly the majority of the 
cases decided by the same tribunal are ex- 
amined. 

This statement will be challenged as ex- 
travagant, but by whom? By Mr. Soandso, 
the famous lawyer, and by Judge Some- 
body, the celebrated jurist. These men, of 
course, have no cause for complaint. Their 
fame insures them a hearing. But I am 
speaking for the other Ninety-nine out of 
every one hundred of the active practi- 
tioners. 


Some time ago a young lawyer within 
my acquaintance had two cases before the 
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same appellate tribunal during the same ses- 
sion and involving one and the same identi- 
cal question of law. This lawyer had won 
the first case and had lost the other. Both 
were appealed. The cases were decided 
thirty days apart and both were affirmed. 
The one question raised had been decided 
diametrically opposite in the two cases. In 
one case the court held one contention was 
law, and in the other that the very oppo- 
site was law. Both decisions showed the 
court had not studied either case. 


What was to be done? The young lawyer, 
knowing that as a general rule motions for 
rehearing are not read, addressed a per- 
sonal letter to one of the judges who had 
sat on the case, and with whom he was 
socially on friendly terms, calling his per- 
sonal attention to the discrepancy. The 
letter: emphasized the fact that he was a 
good loser and could stand a defeat, but he 
objected to being “whipsawed.” This 
proved effective. Rehearing was granted, 
and the case reversed. But why reversed? 
Simply because at that time the period for 
ordering a rehearing in the other case had 
expired, and to harmonize the two the last 
case had to be reversed, right or wrong. 
The young lawyer ultimately won both 
cases, when, as a matter of fact, had the 
position of those cases been interchanged 
on the calendar he would have lost both. 


At this point some sage will suggest that 
it was quite immaterial which way the ques- 
tion was decided, so long as it was definitely 
settled. But what of the litigants? What 
of the “sacred right of property?’ What 
of this frivolous juggling with other peo- 
ple’s belongings? What if both had been 
criminal cases? Would it have been im- 
material whether the court had decided 
that both should hang or neither should 
hang? 

I have a friend who has a decided genius 
for law. He was for some years brief 
writer for one of the famous lawyers of the 
country, but for many years past has 
practiced for himself. He informs me that 





whenever he appeals a case he borrows the 
name of his former employer as an orna- 
ment for the front cover of his brief. That 
insures consideration. It is sad experience 
has taught him that lesson, for, in spite of 
his ability, fame has not come to him per- 
sonally. 


It is, of course, difficult, in fact, impos- 
sible, to determine how large a percentage of 
the cases before the federal courts of ap- 
peals receive fair consideration. From 
whatever investigation I have been able to 
make I would think that not over ten per 
centum of the questions argued are touched 
at all in the opinion. Of course, not all of 
them need be decided in order to reverse, 
but all, as a rule, should be passed upon in 
order to justly affirm the judgment. 


It is no secret that the average appellate 
judge, after he has been on the bench a few 
years where the excitement of the trial is 
absent as stimulus to his mentality, loses in- 
terest in jurisprudence as a science, and he 
gets to hate the sight of a brief. Each ses- 
sion he may for one reason or another, be- 
come interested enough in a few cases to 
study them. The rest he passes on pro 
forma. If it becomes his duty to write an 
“opinion” in the latter class of cases, he will 
most probably take the opinion, or some 
opinion of the lower court, and follow that, 
even to the extent of quoting the misquota- 
tions, thus leaving the marks by which the 
process of “careful examination” may be 
discovered and exposed. 


Work on the bench soon becomes 
drudgery to the average mind and my ob- 
servations lead me to the belief that, as a 
general rule, a district judge temporarily 
assigned to the appellate bench does more 
efficient work than the average circuit 
judge. The reason is obviously not a dif- 
ference in ability, but a difference in the 
enthusiasm with which each goes at the task. 

The effect of this lamentable indifference 
of the court is only too apparent. Not only 
does the lawyer soon lose interest in juris- 
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prudence as a science, but his client be- 
comes an anarchist. 

Take a case like either of the first two 
above cited. The aggrieved party read and 
reread the briefs as well as the transcripts. 
His mind is fed on nothing else during the 
three months waiting for the action of the 
court. Hé knows every point raised. He 
can repeat every argument advanced. All 
his savings through a lifetime are tied up 
in the case. He knows he is right. Then 
comes the decision. It deals with none of 
the points argued. It shows on its face the 
court refused to read the brief. He had 
been tossed aside like a white chip. He 
knows, and his friends know, he has been 
denied his day in court. ; 

To that man, to his family and to his 
friends, organized society is organized 
iniquity. 

And the present system is manufacturing 
citizens of such sentiments by the thou- 
sand every year. 

Underneath the social unrest of the 
world to-day, as its main underlying cause, 
is the feeling in the breasts of the masses 
that justice is not for them. They do not 
know the cause, nor can they suggest the 
remedy,—and so they only want to destroy. 
Society to them has come to mean or- 
ganized injustice. 

The situation here presented is one which 
constitutes a clear and special call upon the 
bar for definite action. To remain silent 
is treason. It will not do to cover the situa- 


_tion under gown and wig and try to assure 


the world that all is well. It will not do 
any longer by any show of reverence for the 
office not earned by the occupant, to attempt 
to hypnotize either ourselves or the masses 
into the belief that the judges are superior 
beings. 


And a remedy reasonably effective is 
reasonably simple. If a tribunal were 
established with power to investigate and 
remove, or recommend for removal, grossly 
inefficient judges, there is no doubt that . 
during the first year such tribunal would 





be swamped by complaints founded upon 
decisions akin to those I have cited above. 
The mere existence of such a tribunal would 
put life in the dead bones of the present 
courts. A few removals would renovate the 
whole institution. A delay in the matter by 
those in authority is criminal. 
JouNn RustTGArD. 


Juneau, Alaska. 








CARRIERS—LIMITATION ON TIME TO SUE. 





BARTER v. BARRETT. 





Supreme Court, Appellate Division, First De- 
partment, March 7, 1919. 





74 N. Y. Supp. 779. 





A condition in an express receipt, fixing the 
terms of shipment, which limited the time 
for action in case of loss to one year, is valid. 





SMITH, J. The action is brought to recover 
for clothes lost from a trunk which was ex- 
pressed by defendant company from a hotel 
at Far Rockaway to the plaintiff’s residence in 
the city of New York. The sole question here 
for determination arises upon the limitation 
contained in the receipt given at the time that 
the trunk was taken, which limited the right 
of the shipper to recover for lost goods to an 
action to be brought within one year from the 
date of the loss. 


The plaintiff went to the office of the de- 
fendant at Far Rockaway and directed de- 
fendant to call for her trunk at the Chelsea 
Hotel, to be shipped to 222 East Forty-ninth 
street, New York City. The defendant did not 
call for the trunk until the next day, when 
the maid delivered the trunk to the defendant 
and received in exchange therefor an express 
receipt. This express receipt contained the lim- 
itation above specified. At the time that the 
defendant called for the trunk the plaintiff was 
in the hotel. Confessedly she received this re- 
ceipt from the maid very soon after the trunk 
had been taken away. The trunk was not 
delivered in New York City until one week 
thereafter, and at the time that it was de- 
livered the evidence is to the effect that some 
clothes had been taken therefrom of the value 
of $174, for which the defendant was held liable 
in the Municipal Court. The Appellate Term 
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reversed the judgment, upon the ground that 
the action was not brought within one year, 
upon the authority of their former decision in 
the case of Lichterman v. Barrett, 95 Misc. 
Rep. 594, 159 N. Y. Supp. 929, although it was 
stated that two of the judges of the Appellate 
Term, independently of the authority, were of 
the opinion that the plaintiff had the right to 
recover. 

(1-4) This case is very parallel to the case 
of Knapp v. Wells, Fargo & Co., 134 App. Div. 
712, 119 N. Y. Supp. 117. In that case the ex- 
press company was asked to call for a woman’s 
suit case. The shipper left the hotel, and asked 
the ‘clerk of the hotel to take the receipt for 
her. This the clerk did, and delivered the re- 
ceipt to her upon her return. It was held 
that the hotel clerk was her agent to make 
delivery, and that, although the contents of the 
receipt were not read, the plaintiff was bound 
by any limitation in the receipt. In this case, 
when an express company is directed to call at 
a hotel for a trunk; it would seem that there 
was an implied authority to the servants in 
charge of the hotel to deliver the trunk, in case 
the shipper herself was absent. Clearly the 
express company was guilty of no wrong in 
taking the trunk, and, as a matter of common 
experience, there should be implied an author- 
ity in this maid to deliver this trunk which ap- 
parently was locked and ready to go, so that 
this maid had equal authority, as I view it, 
with the hotel clerk who received the receipt 
in the Knapp case. In that case Judge Coch- 
rane says: 

“The authorities relied on by plaintiff are 
cases which involve unusual circumstances. or 
what are known as ‘baggage express’ cases, 
where the receipts are intended only for the 
purpose of identifying or tracing the property, 
and not as expressing the agreement of trans- 
portation between the parties. The inapplic- 
ability of that class of cases as authorities in 
a case like this involving the transportation 
of property by an ordinary express company, is 
pointed out in Mills v. Weir, 82 App. Div. 396 
(81 N. Y. Supp. 801).” 

In Cohen vy. Morris European & American 
Express Co., 151 App. Div. 672, 186 N. Y. Supp. 
489, Justice Clarke (now Presiding Justice) 
reviewed the cases up to that time, and con- 
cluded that the receipt thus given constituted 
a contract between the parties and the stipula- 
tions therein bound the shipper. In M., K. & 
T. Ry. Co. v. Harriman, 227 U. S. 657, 83 Sup. 
Ct. 397, 57 L. ed. 690, the same rule of law was 
held; the court saying: 

“The policy of statutes of limitation is to 


encourage promptness in the bringing of ac- 
tions, that the parties shall not suffer by loss 





of evidence from death or disappearance of 
witnesses, destruction of documents, or failure 
of memory. But there is nothing in the policy 
or object of such statutes which forbids the 
parties to an agreement to provide a shorter 
period, provided the time is not unreasonably 
short. That is a question of law for the de- 
termination of the court. Such stipulations 
have been sustained in insurance policies. 
* * * A stipulation that an express com- 
pany shall not be held liable unless claim was 
made within ninety days after was held good 
(citing cases). Such limitations in bills of 
lading are very customary, and have been up- 
held in a multitude of cases.” 


The shipment by this express company was 
like any other shipment by the express com- 
pany of merchandise, and, as I read the cases, 


_I think that they have been uniform in hold- 


ing that the receipt given for the goods consti- 
tutes the contract upon which the goods are 
shipped, whether or not that receipt be read by 
the shipper. In the case at bar there is no 
question that the receipt was in fact received 
by the plaintiff within a very short time after 
it was delivered to the maid, and no protest 
has been made at any time against any con- 
dition imposed by that receipt. If there be any 
question of the right of this maid to deliver 
up this trunk, as I cannot conceive there can 
be, that act was ratified by the retention of 
this receipt and the subsequent negotiations 
without protest. 


I recommend that the determination of the 
Appellate Term be affirmed, with costs. Order 
filed. All concur. 


Nore.—Limitation Postponing Time for Suit 
Against Carrier for Loss of Goods—While many 
regulations by carriers fixing the time within 
which claims for damages against carriers must 
be made, the question here proposed to be dis- 
cussed is whether a carrier may, by regulation 
made by itself or made by a public service com- 
mission or by statute, be immune from suit on 
such a claim forthwith or within the time it or 
he fixes or public authority fixes. 


In G. F. & A. Ry. Co. v. Blish Milling Co., 
241 U. S. 190, 36 Sup. Ct. 541, 60 L. ed. 948, the 
claim was that action was barred because suit 
was brought after the time for presenting a claim 
sued on had passed. Sustaining the validity of a 
regulation fixing the time for presentation of a 
claim for misdelivery the court said, as to a re- 
quirement under the Carmack Amendment fixing 
a limit within which claims for loss must be pre- 
sented: “It may be urged that the carrier is 
bound to know whether it has delivered to the 
right person or according to instructions. This 
argument, however, even with respect to the par- 
ticular carrier which makes a misdelivery, loses 
sight of the practical object in view. In fact, 
the transactions of a railroad company are multi- 
tudinous and are carried on through numerous 
employes of various grades. Ordinarily the man- 
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aging officers, and those responsible for the set- 
tlement and contest of claims, would be without 
actual knowledge of the facts of a particular 
transaction. The purpose of the stipulation is not 
to escape liability, but to facilitate prompt investi- 
gation. And, to this end, it is a precaution of 
obvious wisdom, and in no respect repugnant to 
public policy that the carrier should require rea- 
sonable notice of all claims against it even with 
respect to its own operations.” 


But does a statute which provides within what 
time a claim must be presented impliedly require 
that it may not be presented immediately and 
demand made for payment? Does it aim at ex- 
cusing the carrier or giving it time for examina- 
tion, or is it a provision for limitation on any 
right to sue on it? If it is the former, it ought to 
make interest on a claim begin to run, not from 
the time of loss, but frdm the time demand 
legally may be made. 

There are cases innumerable where the carrier 
has rested non-liability upon claim of non-pres- 
entation of claims within the prescribed limit, but 
diligent search has failed to show any case where 
demand and suit have taken place within such 
time. And it would seem that, as at law gen- 
erally, a chose in action is a species of property, 
a provision in carrier’s favor could not be con- 
strued against the owner of the chose in action 
otherwise than as specifically provided. 


In M. K. & T. R. Co. v. Harriman, 227 U. 


S. 657, 33 Sup. Ct. 397, 57 L. ed. 690, it was said 
as to a claim not brought within the time fixed 
by statute that: “The policy of statutes of limi- 
tation is to encourage promptness in the bringing 
of actions, that the parties shall not suffer by 
loss of evidence from death or disappearance of 
witnesses, destruction of documents or failure 
of memory. But there is nothing in the policy 
or object of such statutes which forbids the par- 
ties to an agreement to provide a shorter period, 
provided the time is not unreasonably short. That 
is a question of law for the determination of the 
court. Such stipulations have been sustained in 
insurance policies,” etc. 


All of this reasoning relates to claims sued up- 
on after the limitation for suing or claiming has 
expired, and they presume nothing against de- 
mand and right to sue within the limited time. 
It considers staleness and not prematurity of a 
claim. If a statute, in addition to providing for 
a time certain after claim is made before a car- 
rier might be sued, then it would be different 
from one merely fixing a time within which such 
a claim must be made. Under such a statute 
reasoning might arise wholly different than where 
limitation of time merely excuses the carrier. 
For example, it would not be argued, as to this 
part of a statute, whether there is attempt to 
exonerate from liability, as in St.L.&S. F.R. Co. 
v. Phillips, 17 Okla. 264, 87 Pac. 471; M. K.& T.R. 
Co. v. Froghey, 75 Kan. 440, 89 Pac. 903; Hinkle 
v. So. R. Co. 126 N. C. 982, 36 S. E, 348, 78 
Am. St. Rep. 685, and in numerous other cases. 

While, possibly, the question is greatly aca- 
demic so far as the right to bring suits are con- 
cerned, yet it has importance insofar as the time 
for calculating interest is involved. But even 
as to interest it might be thought that its run- 
ning would not be postponed, because the right 
to postpone payment is to be deemed a right to 





exercise a mere privilege not to be sued within 
a certain time; if the privilege is exercised, this 
should be deemed as not affecting a claimant’s 
general right. And, then, too, the right to sue 
immediately might be of practical value in a race 
of diligence. Does such a statute qualify the 
maxim vigilantibus et non dormientibus lex sub- 
vemat? 








CORRESPONDENCE. 


PROGRAM OF THE JOINT MEETING OF 
THE GEORGIA AND SOUTH CAROLINA 
BAR ASSOCIATIONS. 





Editor, Central Law Journal: 

The Georgia Bar Association will meet joint- 
ly with the South Carolina Bar Association at 
Tybee Island, Ga., on May 30th and 31st, and 
the principal addresses will be as follows: 

Hon. A. Mitchell Palmer, Attorney General, 
United States, Washington, D. C., “Germany’s 
Commercial Invasion of America.” 

Hon. Sam’l H. Sibley, President, Georgia Bar 
Association, Union Point, Ga., “Informal Social 
Government.” 

Hon. John P. Thomas, Jr., President, South 
Carolina Bar Association, Columbia, S. C., sub- 
ject: “James L. Petigru, Lawyer and Citizen.” 

Yours very truly, 
I. J. HormMAyeEr, 
Secretary. 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QuEsTIoN No. 164. 


Bankruptcy, Relation to Third Persons— 
Lawyer’s statement of his intent to ddvise his 
insolvent client to petition in bankruptcy, as an 
argument to induce acceptance of compromise 
by client’s creditor. Proper conditions indicated. 

In the opinion of the Committee is it im- 
proper for an attorney for an insolvent judg- 
ment debtor to negotiate in behalf of his client 
with the attorney for a judgment creditor for 
a compromise and satisfaction of the judgment, 
making a frank and full disclosure of his 
client’s actual financial condition, but using as 
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an argument to induce the acceptance of his 
offer of compromise the statement that if it 
is not accepted he will advise his client to 
petition in bankruptcy and thus secure a dis- 
charge of the debt, in which event the dividend 
to the judgment creditor, being diminished by 
the necessary legal expense incident to the 
proceedings, will be less than the amount now 
offered in satisfaction? 


Answer No, 164. 


The Committee does not approve any threat 
of legal proceedings made in bad faith, or to 
support an unfair or unreasonable offer; but 
the Committee does not perceive that on a frank 
and full disclosure of the client’s condition, and 
an offer of a fair share of the client’s assets, 
the lawyer may not with propriety use as an 
argument the statement made in good faith that 
if the offer is not accepted, he will advise his 
client in accordance with the latter’s legal 
rights. 


QUESTION No. 165. 


Husband and Wife, Divorce, Witness, Evi- 
dence—Compensation of witness for informa- 
tion and testimony. Disapproved. 


A husband deserted his wife after obtaining 
all of her money, and has departed from the 
jurisdiction in which his wife dwells. <A third 
person professes knowledge of the husband’s 
infidelity, and expresses a willingness to testify 
in a divorce suit to be instituted by the wife 
for such infidelity, but only on condition that 
he receive “twenty-five dollars to compensate 
him for the annoyance and time in connection 
with being a witness.” The third person is 
an insurance agent. 


In the opinion of the Committee would it be 
improper for a lawyer to arrange in behalf of 
the wife for such compensation to the witness, 
who demands a part thereof in advance for 
making preliminary affidavits of the facts with- 
in his alleged knowledge? 


Answer No, 165. 


In the opinion of the Committee: The facts 
stated do not justify the arrangement or pay- 
ment; payment to a witness for “unsealing his 
lips” is never proper; and while payment in ex- 
cess of legal witness fees may be made to ex- 
pert witnesses, and allowances may be given 
in proper cases for loss of time,—especially in 
the case of poor persons,—this case is not such 
an one. (See Matter of Robinson, 151 A. D. 
589; Matter of Schapiro, 144 A. D. 1, 9; and 
Answer of this Committee to Question No. 110.) 





BOOK REVIEWS. 





STORY’S EQUITY JURISPRUDENCE. 





We are among those who believe that the 
insistent demand in this country for something 
new is not one of the most commendable of 
American traits. Nor is the result always bene- 
ficial. It is not always true that a thing is bet- 
ter because it is “new.” And in law text books 
where the “latest case” is so necessary, it is not 
always possible to say that the most recent 
text book will give the attorney the most help. 


The law is built up on something else be- 
sides cases “on all fours.” There are princi- 
ples which, because they are true, can never 
be obscured even by some recent, ill-considered 
cases which fail to take such principle into 
consideration. Sooner or later the courts will 
come back to the old principle and apply them 
correctly to the new situations that are pre- 
sented. 


For these reasons we are delighted to ob- 
serve the tendency among law book publishers 
to bring out revised editions of the old class- 
ics of the law text books of former years. No 
exception will be taken to the claim that among 
such classics of the early period of American 
jurisprudence was Justice Story’s work on 
“Equity Jurisprudence,” classic not only in the 
wealth of material which it uncovered, but in 
the beautiful literary style in which the great 
principles of equity are stated and explained. 


Since the first edition of Story on “Equity 
Jurisprudence” appeared in 1835, there have 
been thirteen revisions. The present edition 
now before us is the fourteenth and was the 
work of Mr. W. H. Lyon, Jr., of the Raleigh 
(N. C.) bar. The revisor has, according to his 
own acknowledgment, been careful not to at- 
tempt to improve upon the original writings of 
Mr. Justice Story, “for,” he declares, “the con- 
tinued sale and favor with which his expres- 
sions have been received by the courts is evi- 
denced in the editor’s search of the more re- 
cent adjudicated cases, in which his expres- 
sions have been adopted and stated by the most 
learned courts as the law of the land today.” 


Of course, there has been a great increase 
in the number of decided cases and in the 
differentiations of equitable principles in their 
applications to the complex situations of our 
modern life, but the principles have remained 
the same. These new applications of old prin- 
ciples have been carefully gathered and ar- 
ranged by the present editor under the appro- 
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priate principles as formulated by Justice Story 
in his happy and perspicacious style. 

The only criticism we could make of the 
revision is that much of the author’s inter- 
polations on the text are not in any sense 


modifications of the original principle as_ 


stated by Justice Story, but merely illustrate 
the direct application of Such principles and 
could have been more appropriately set forth 
in the notes. Such, for instance, as the inter- 
polation on page 402 (Vol. I), giving instances 
in which equity would not interfere to enforce 
gaming contracts. In this respect, however, 
the inclusion of such matters in the text or the 
notes is a matter of personal taste and judg- 
ment. 


Printed in three volumes, bound in buckram, 
and published by Little, Brown & Co., Boston, 
Mass. 





CHAMBERLAYNE’S HANDBOOK OF EVI- 
DENCE. 





"A handbook of evidence is one of the nec- 
essary utensils of a lawyer. He has no use for 
a five or six volume treatise except for purposes 
of extensive investigations or study of some spe- 
cial topic. Usually he desires the rule appli- 
cable and a good reason for it. The good rea- 
son is as important as the rule, for it is the 
reason given by counsel in support of an ob- 
jection that “gets the decision” of the court. 
Therefore a mere compilation of rules, however 
accurate, is not half as valuable as where both 
rule and reason is given. This feature is what 
makes Mr. Chamberlayne’s Handbook on Evi- 
dence so valuable to the practicing attorney. 
The great ability and learning which the au- 
thor displayed in his five volume work on 
evidence is crammed into one light volume of 
a thousand pages and nothing left out but the 
elaboration of the reasons and distinctions ad- 
vanced by the author. This elaboration any 
well read attorney can do for himself if he has 
the seed thought at hand with which to do it. 

The value of a handbook, aside from accu- 
racy of the rule and reasons therefor, is in 
the accessibility of the material. This feature 
of accessibility rests upon two factors, a logical 
classification and subdivision of the treatment, 
and a good index. This book has both. Thus 
in treating the subject of Admissions, the au- 
thor distinguishes in three successive chapters, 
between Judicial Admissions, Extra-Judicial 
Admissions, and Admissions by Conduct. The 
index is “fool proof.” You can think logically 
and find what you wish or you can think care- 





lessly and find it just as quickly. As a text the 
writer took the subject of the relevancy of evi- 
dence estimating the speed of a vehicle. Un- 
der Relevancy is a chapter entitled “Estimates,” 
and a section on “Dimensions, Speed, Weight, 
etc.” Under the word “Speed” in the index, 
however, is a direct reference to the same sec- 
tion. 

Printed in one volume of 1024 pages, on thin 
paper, bound in red limp covers and published 
by Mathew Bender & Co., Albany, N. Y. 








HUMOR OF THE LAW. 





The other night at a vaudeville show we 
heard this one, which isn’t bad for that par- 
ticular circuit: 


“The judge fined Jones $1.10 for beating his 
mother-in-law.” 


“IT can understand why he had to pay $1, 
but why the 10c?” 


“Oh, that was the 10 per cent tax on amuse- 
ments.” 


Mrs. Ogden Bellows, the Nebraska suffrage 
leader, referred frequently in a Denver address 
to manly men, 

An anti-suffragist tried to heckle her. 


“What do you mean, madam,” he sneered, 
“by that expression, a manly man?” 


“A manly man, young fellow,” said Mrs. 
Bellows, “is the kind who doesn’t stay and 
stay just because he knows the girl isn’t strong 
enough to throw him out.”—St. Louis Globe- 
Democrat. 





Harry Leyey, of the Universal Theater in 
New York, spent a day recently with his friend, 
Fred Seitz, who has a butcher shop at East 
Hampton, L. I. A small colored girl came in 
the shop and asked for a ham she had left 
there to be smoked. 


“I told you when you left it to come back 
in 30 days,” said Seitz. “You're too early.” 


“No, I ain’t,” replied the girl. “I’m right 
on time, ’cause my pop got 30 days fer stealing 
that ham the day I brung it here. He came 
out this mawnin’ and asked where it was.”— 
St. Louis Post-Dispatch. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 





Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 























Arkansas 35, 46, 86 
California 83, 87 
Cc ticut 24, 34, 37, 50, 53 
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Georgia 9, 32, 61, 71, 90 
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Kentucky........ 22, 40, 45, 52, 56, 57, 65, 70, 76, 93 
M h tts 17, 25, 39, 49, 55, 60, 78, 88 



































Mi t , ¢, 3 
Mississippi « 11, 38 
Mi i 18, 47, 66, 75, 79, 91, 92 
Neb ka 5, 23, 48 
Nevada 26, 64 
New York 20 
North Carolina 72 
Texas............ 4, 12, 14, 28, 33, 41, 62, 67, 68, 80, 84 
U.S. C.C. A 2, 13, 15, 81 
United States D. C.. 3, 42, 69, 82 
United States 8. C............... 19, 21, 29, 31, 43, 77 


Washington 27, 58, 73, 85 
West Virginia 10, 54, 59, 61 
wi i 36, 44, 63, 89 

1. Bankruptcy—Burden of Proof.—The bur- 
den of proof is upon the creditor who claims 
that his duly scheduled debt is excepted from 
the operation of the discharge in bankruptcy 
because of fraud.—Guindon v. Brusky, Minn., 
170 N. W. 918. 


2. Homestead.—Where, under the _ state 
laws, the bankrupt equity in a homestead 
was completely exempt, no interest passed to 
the trustee—In re Bitner, U. S. C. C. A., 255 
Fed. 48. 


3. Purpose of Law.—The purpose of the 
Bankruptcy Act is (1) to apply the property of 
an insolvent person or corporation to the pay- 
ment of the debts with as little expense and 
delay as is consistent with their interests; (2) 
to relieve the honest and unfortunate “debtor 
from his debts, and give him another oppor- 
tunity in the industrial life of the community.— 
In re Munford, U. S. D. C., 255 Fed. 108. 

4. Taxes.—A city’s unsecured claim for 
taxes, given no superior right by local laws, 
is not placed ahead of a valid lien, protected 
by Bankruptcy Act, § 67d, by section 64a, di- 
recting that taxes be paid in advance of divi- 
dends to creditors; “dividend,” as commonly 
used throughout the act, meaning partial pay- 
ment to general creditor.—City of Richmond v. 
Bird, U. 8. 8S. C., 39 S. Ct, 186, 

5. Banks and Banking—Guaranty Fund.— 
Each of banks contributing to state depositors’ 
guaranty fund has an interest in its proper 
administration and distribution, and if, by rea- 
son of public officer’s error or mistake of law, 
the fund is about to be depleted, any such bank 
may intervene to protect itself and other banks 























contributing to fund.—State v. Farmers’ State 
Bank of Decatur, Neb., 170 N. W. 901. 

6.—Notice to Agent.—A bank is chargeable 
with knowledge acquired by its active Officer, 
even though acquired in another transaction, if 
the knowledge is actually present in his mind 
while he is acting for bank.—State Bank of 
Morton v. Adams, Minn., 170 N. W. 925. 


7. Bills and Notes—Law Merchant.—Under 
the law merchant as unaffected by statute, 
promissory notes are not negotiable.—Crume Vv. 
Brightwell, Ind., 122 N. E. 230. 


8. Law of Place—Where a note is made 
and is payable in North Dakota, its validity is 
governed by the laws of that state, notwith- 
standing that it is secured by mortgage on Min- 
nesota land.—Patterson v. Wyman, 170 N. W. 
928. 


9. Non Est Factum.—Slight evidence is suf- 
ficient to lay foundation for the admission of a 
note, the execution of which is denied by a plea 
of non est factum.—United States Printing & 
Lithographing Co. v. Stovall Jones Co., Ga., 98 
S. E. 407. 


10. Protest—The term “protest” means 
that all steps have been taken to fix the lia- 
bility of drawer or indorser of which the cer- 
tificate of the notary is the formal and prima 
facie evidence.—Deming Nat. Bank v. Baker, 
W. Va., 98 S. E. 438. 

11. Brokers—Oral Agreements.—The provi- 
sion of the statute of frauds with reference to 
oral agreements for the sale of interests in land 
does not affect an agent’s right to compensa- 
tion for selling land pursuant to oral instruc- 
tions.—Cook v. Smith, Miss., 80 So. 777. 

12. 
to sell land, finds purchaser, and purchaser is 
induced to apply to owner through broker, own- 
er is liable on contract with broker, when he 
effects sale satisfactory to himself.—Buck v. 
Woodson, Tex., 209 S. W. 244. 


13.——-Services.—Where plaintiff informed de- 
fendant of a concern from which it could pur- 
chase material it wanted to buy, such service, 
though requiring little effort on plaintiff's part, 
will support an agreement by defendant to com- 
pensate plaintiff—Kennedy v. National Tube Co., 
U. S. C. C. A., 255 Fed. 1, 

14. Carriers of Goods—Initial Carrier.—Ini- 
tial carrier may limit its liability for damages 
to loss or injury to shipments occurring on its 
own line of railway.—Galveston, H. & S. A. Ry. 
Co. v. Lock, Tex., 209 S, W. 181. 

15. Public Service Corporation—A rail- 
road company is a “public corporation” charged 
with public duties, and in view of the rate- 
making powers of the state such a company 
cannot make voluntary payments to another 
railroad company out of rates which it has col- 
lected and is entitled to—Washington & C. 
Ry. Co. v. Mobile & O. R. Co, US GAC. A, 
255 Fed. 12. 

16. Railroad Commission.—Acts 1905, ec. 
53, as amended by Acts 1907, c. 241, creating a 




















railroad commission, do not create a new right © 


to reasonable service and reasonable rates, 
but only give a new remedy for an old right. 
—Vandalia R. Co. v. Schnull, Ind., 122 N. E. 
225. 


Procuring Cause.—If broker, employed | 
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17. Carriers of Passengers — Baggage. A 
railroad may prescribe the conditions under 
which it will check a passenger’s harp as bag- 
gage.—Perkins v. New York, N. H. & H. R. 
Co., Mass., 122 N. E. 306. 

18. Charities—Trustee—Where a charitable 
trust has been created, it will not be permitted 
to fail because a trustee has been erroneously 
or uncertainly designated, but the court in the 
exercise of its inherent equity jurisdiction will 
appoint one.—Robinson v. Crutcher, Mo., 209 8. 
W. 104. 

19. Commerece—Employe.— Railroad servant, 
killed by passing train while shoveling snow on 
railroad company’s premises, between platform 
and tracks used for interstate and intrastate 
cars and commerce, was then employed in “in- 
terstate commerce.”—New York Cent. R. Co. v. 
Porter, U. 8S, S. C., 39 S. Ct. 188. 

20. Public Service Commission. — Public 
Service Commissions Law, § 65, does not regu- 
late the act of transportation but the sale of 
commodities, including those delivered by the 
seller in another state to the buyer in this state 
in interstate commerce.—In re Pennsylvania 
Gas Co., N. Y., 122 N. E. 260. 

21. Constitutional Law—Workmen’s Compen- 
sation Act.—The Texas Workmen’s Compensa- 
tion Act does not deny the equal protection of 
the laws, in that it excludes from operation of 
the act domestic servants, farm laborers, ém- 
ployes of railroad carrier, laborers working 
cotton: gin, and employes of persons, etc., em- 
ploying no more than five; there being sufficient 
reasons as to each class for their exclusion. 
—Middleton v. Texas Power & Light Co., U. S. 
8. C., 39 S. Ct. 227. 

22. Comtracts—Benefit of Third Person.—One 
for whose benefit a contract has been made may 
sue thereon, and hold promisor personally lia- 
ble, though a stranger to the consideration.— 
Bryant v. Jones, Ky., 209 S. W. 30. 

23. Building Contract—Where building 
contractor and his surety have contracted with 
owner to pay for labor or materials, contract is 
dual, and agreement to pay laborers and ma- 
terialmen is distinct from contract to erect 
building.—Forburger Stone Co. v. Lion Bonding 
& Surety Co., Neb., 170 N. W. 897. 

24, Forbearance to Sue.—An agreement to 
forbear to sue in consideration of a written 
promise by a third person to pay the debt of 
another constitutes a valid contract.—Markel 
v. De Francisco, Conn., 105 Atl. 703. 

25. Implied Promise.—Law implies promise 
to pay for reasonable value of benefits received 
only in absence of evidence they were conferred 
upon other grounds than that of contract.— 
Lyons v. Jackson, Mass., 122 N. EB. 304. 


26. Performance.—A party who commits 
the first breach of a contract cannot maintain 
an action against the other for a subsequent 
failure to perform.—Bradley v. Nevada-Califor- 
nia-Oregon Ry., Nev., 178 Pac. 906. 


27. Probability—The meaning of a contract 
may frequently be determined by resort to the 
doctrine of probability—Leezer v. Fluhart, 
Wash., 178 Pac. 817. 

28.——Unilateral—A contract is unilateral, 
when one party furnishes no consideration to 
the other and does not obligate himself to do 























anything which may result in injury to himself 
or benefit to the opposite party.—Edwards v. 
Roberts, Tex., 209 S. W. 247. 

29. Copyrights—Infringement.—Within Copy- 
right Act, providing in section 25 that one who 
infringes “copyright in any work’ shall pay 
damages, or in lieu thereof, stated sums, in 
discretion of court, the publication of six copy- 
righted pictorial illustrations, one in each of 
six issues of a newspaper, as part of an adver- 
tisement, constitutes six cases of infringement. 
—L. A. Westermann Co. vy. Dispatch Printing 
Co., U. S&S. S&S. C., 39 S. Ct. 194. 


30. Criminal Law—Conspiracy.—In prosecu- 
tion for conspiracy to cheat and defraud plumb- 
ers’ supply company, the acts and transactions 
whereby different supplies were obtained than 
those alleged, held to constitute one general 
conspiracy, and evidence thereof not inadmissi- 
ble as proving other offenses.—State v. Stiegler, 
Del., 105 Atl. 667. 


31. Documentary Evidence.— Documentary 
evidence is not inadmissible against defendants, 
because obtained on a search warrant, valid so 
far as appears.—Schenck v. United States, U. 
8s. 8S. C., 39 S. Ct. 247. 

32. Search and Seizure.—Articles taken 
from the person or premises of accused, tend- 
ing to establish his guilt of offense charged, 
are admissible in evidence against him, not- 
withstanding they were discovered by an un- 
lawful search and seizure.—Corley vy. State, Ga., 
98 S. E. 401. 


33. Damages—Exemplary.—Exemplary or pu- 
nitive damages are awarded in the nature of 
a punishment, not to enrich the injured party, 
but for public good.—Cotton v. Cooper, Tex., 
209 S. W. 1365. 


34. Minimizing.— Where a corporation 
breached its contract for reduction of garbage, 
it was the city’s duty to take such action as it 
could, reasonably and with due regard for its 
own interests, to end that damage resulting 
from breach might be kept down to minimum.— 
City of Bridgeport v. Aetna Indemnity Co., 
Conn., 105 Atl. 680. 


35. Minimizing Loss.—Where one breaches 
a-contract of purchase, it is duty of seller to 
minimize losses by reasonable effort to find pur- 
chaser at highest market price.—McGehee vy. 
Yunker & Ronk, Ark., 209 S. W. 65. 

86. Deeds—Delivery.—Delivery of a deed may 
be by actual tradition of the document to the 
grantee or to some person for him or it may 
be by other acts deemed in law to amount to 
the same thing, but in either case there must be 
aoe Feed title—Chaudoir v. Witt, Wis., 170 














37. Divorce — Contempt.— Divorced husband 
cannot purge himself of contempt for nonpay- 
ment of aiimony decreed, by attaching the ali- 
mony in his hands in his action against the 
ye wife.—Wright v. Wright, Conn., 105 


38. Domicile—Election of.—Husband’s domi- 
cile cannot be fixed by any election on the part 
7 Ras wife.—McHenry vy. State, Miss., 80 So. 





39. Intention.—Intention is always an im- 
portant factor in determining domicile.—Gard- 
ner v. Gardner, Mass., 122 N. &. 308. 


40. Electricity—Trespasser.—Where the em- 
ployes of an electric company, instead of re- 
moving wire not in use, attached the same to a 
high-power wire, and trespassers on the right 
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of way, seeking refuge in a storm, came in con- 

tact with such wire, held, that the ee gun 

theory applied, and the electric company 

ee a - 3 f= x v. Kentucky Utilities o.. ve 
y be 


41. Eminent Seinetncwithinas Company.—An 
ordinance excluding jitneys from a certain zone 
does not, in violation of Const. art. 1, §§ 17, 
19, and Const. U. S. Amend. 14, take property 
and privileges, without due compensation or 
process of law, of jitney companies which, un- 
der former ordinances and statutes, made in- 
vestments in the business; their use of the 
streets being the exercise of a mere license 
revocable at the will -< “Se licensor.—Gill v. 
City of Dallas, Tex., 209 S. 


42. Estoppel—Rule of tide —Generally 
speaking, an estoppel in pais need not be plead- 
ed; it being in effect a rule of evidence.—Shel- 
ton v. Southern Ry. Co., U. S. D. C., 255 Fed. 


43. Evidence—Infringement.—In a _ patent 
infringement suit, judicial notice may be taken 
of facts that appear abundantly from standard 
works accessible in “— 
—wWerk v. Parker, U. 


44. Fraud—False A dates! <ctgaat «he a 
purchaser to whom representations are made by 
the seller may rely on them, they will be con- 
strued to be statements of fact, but where the 
purchaser may not rely upon them without be- 
ing guilty of a want of ordinary care, they are 
construed A we opinions.—Swoboda v. Rubin, 
Wis., 170 N. W. 955. 

45. Frauds, Statute of—Debt of Another.— 
Wife’s promise to pay husband’s note, where 
promise was made to him in consideration of 
his conveyance to the wife of his interest in 
land, was not within the statute of frauds, un- 
der Ky. St. § 470, subsec. 4, requiring promise 
to pay debt of another to be in writing; such 
promise having been made to debtor, and not 
ereditor, and being founded upon a new con- 
sideration. —Bryant v. Jones, y., 209 Ss. W. 


46. Interest in Land.—A contract for the 
sale of standing timber, being for an “interest 
in land,” is within the statute of frauds, and 
must be evidenced by a contract in writing.— 
Carnahan v. Terrall Bros., Ark., 209 S. W. 64. 


47. Memorandum.—Where contract of sale 
of personalty is oral, a memorandum thereof, 
signed by a party to be charged, as required by 
Rev. St. 1909, § 2784, im order to make the 
contract enforceable against that ea —_ 
not be made at the time of sale.—Riddle v. 
Castner, Mo., 209 S. W. 127. 

48. Fraudulent Conveyances—Bulk Sales 
Law.—There must be a valid and enforceable 
claim as a basis for recovery by creditor for 
an alleged violation of Bulk Sales Law.—Fisher 
v. Woodard, Neb., 170 N. W. 907. 

49. Garnishment—Personal Injury.—A claim 
for personal injuries is not ae A which can 
be reached at law by trustee process.—White 
ae Mach, Co. v orrison, Mass., 122 N. E. 


considerable library. 
. C., 89 8S. Ct. 197. 








50. Guaranty—Collateral Contract.—A con- 
tract of guaranty is a collateral undertaking, 
and presupposes some contract or transaction 
to which it is wr aged —Wolthausen v. Trim- 
pert, Conn., 105 Atl. 687. 

51——Strict Construction.—The contract of 
guaranty is strict juris, and the guarantor ma y 
stand upon the precise terms of his contrac 
—Georgia Casualty Co. v. Dixie Trust & Secur- 
ity Co, Ga, 98 S. BE. 414. 


52. Guardian and Ward—Attorney and Client. 
—A guardian, in the defense of a suit against 
his wards, is not confined to the employment of 
one attorney, but may engage more than one, 
if it is reasonabl - Neccmanan Pa al v. Steven- 
son, Ky., 209 S. 

53. Homicide—Dying Declaration.—In cases 
of dying declarations, when the declaration is 
made by question and answer, the entire con- 
ee question and answer, should be given 
so far as possible.—State v. Perretta, Conn., 
105 Atl. 690. 

54. Husband and Wife—Survivorship.—Where 
married woman, joined by her husband, sells 
and agrees to convey interest in oil and gas 





in land separately owned by her in considera- 
tion of certain sum paid to them, subject to a 
defeasance for nonpayment of additional sum 
for a well drilled on land, purchaser may pay 
the latter sum either to husband or wife, while 
both are living, or % survivor.—Freeman v. 
Swiger, W. Va., 98 S. E. 440. 


55. Pe Micaela minor, even if living 
with and supported by his father, is entitled 
to sue for damages for personal injury caused 
by negligence of another, and, being liable for 
his own torts, can be sued by those who are 
injured thereby. Tee gf v. Boston Elevated 
Ry. Co., Mass., 122 N. E, 2 


56. pias © bare slg Compensation.—An 
injunction cannot be granted, if the injury can 
be adequately oy Ey ~ ‘ene —New- 
ton v. Farris, Ky., 209 S. 


57. Semiieieiacunecs, Caacia that insured 
was —. from a hernia about as large as 
an egg one day, and that on the following day 
it had developed to the size of a half-gallon 
cup, causing loss of time, was insufficient to 
show that the enlargement was caused by ex- 
ternal; violent, and accidental means within an 
accident policy. —Transylvania Casualty Ins. 
Co. v. Allen’s Adm’r, Ky., 209 S, W. 44. 


58. Application for—If company, which 
made application for insurance to agents of 
defendant, operated as a broker and was there- 
by agent of the owners of the boat, knowledge 
of the company as to trading limits contem- 
plated by the owners could not be imputed to 
defendant.—Reynolds v. Pacific Marine Ins. Co., 
Wash., 178 Pac. 811. 


59.——Collateral Contract.— Representations 
are not, strictly speaking, a part of insurance 
contract, but are collateral thereto and are 
statements made to insurer before or at time 
jof making contract presenting the elements 
upon which risk is either accepted or rejected. 
—Myers v. Mutual Life Ins. Co. of New York, 
W. Va., 98 S. E. 424. 


60. Foreign Corporation.—Continued exist- 
ence in Alabama of insurance policies of a for- 
eign insurance corporation after its license to 
do business in the state had expired did ast 
constitute a doing of business.—Tucker v. Co- 
lumbian Nat. Life Ins. Co., Mass. 122 N. E. 285. 


61. Inchoate Rights.—The right of one law- 
fully appointed to benefits is in its inception 
inchoate, but becomes consummate on death of 
insured, and cannot be thereafter waived or ab- 
rogated by insurer or otherwise changed, unless 
absolved by norms ositive rule 8 law.—Hamil- 
ton v. McLain, W. Va., 98 S. E, 445. 

62. Voluntary Exposure.—Thatinsured vol- 
untarily exposed himself to unnecessary danger 
would not defeat recovery, unless his act in 
so doing was the proximate cause of the acci- 
dent.—Bankers’ 7 eA & Accident Ass’n v. 
Wilkes, Tex., 209 S. W. 230. 


63. Interest—Disputed Account.—Where the 
amount of an open unliquidated account was 
fairly in dispute and defendant before com- 
mencement of the action tendered to plaintiffs 
the amount recovered, plaintiffs are not en- 
titled to interest.—Pahl v. Komorowski, Wis., 
170 N. W. 950. 

64. Intoxicating Liquors—Prohibition Law.— 
Prohibition Law, § 1, providing that “all malt 
or brewed drinks, whether intoxicating or not, 
shall be deemed malt liquors within the mean- 
ing of the this act,” does not contravene the 
state or federal Constitution —State v. Reno 
Brewing Co., Nev., 178 Pac. 902 


65. Judicial Sales—Inadequacv.—A decretal 
sale will not be disturbed for mere inadequacy 
“ Liv? unless there has been such a sacrifice 
he property as to import fraud.—Carter v. 

| A Ky., 209 S. W. 51. 

66. Judgment—Exemplification.—In suit on 
judgment of district court of another state, a 
transcript of the district court judgment prop- 
erly certified was all that was necessary to 
make a prima facie case for plaintiff; it being 
unnecessary to have the whole record certified. 
—Lewis v. William A. Stickney Cigar Co., Mo., 
209 S.. W. 133. 

67. Landlord and Tenant—Subletting.— 
Where assignee of lease did not reassign to 
one of original lessees, but merely permitted 
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it to use building with consent or acquiescence 
of landlord, such original lessee was only a sub- 
lessee or subtenant.—International D Goods 
Co. v. Lyman Drug Co., ‘Tex., 209 S. . 268. 


68. Subletting—Where tenant on shares, 
in prospect of being drafted into the army, ar- 
ranged with his brother to look after the land 
in his absence, such arrangement did not con- 
stitute a “subletting.”—Lamar v. Hildreth, Tex., 
209 Ss. W 

69. Malicious Presecution—Probable Cause. 
—Where a grand jury hears only the witnesses 
for the prosecution and determines only the 
question of probable cause its failure after 
investigation to return, an indictment is prima 
facie evidence of want of probable cause.— 
ay Southern Ry. Co., U. S&S D. C., 255 

ed. 182. 


70. Master and Servant—Dangerous Instru- 
mentalities.—The rule requiring the master to 
exercise a proper degree of care to guard dan- 
gerous instrumentalities owned by him applies 
only where the instrumentality is dangerous 
in itself, and not where it becomes dangerous 
from improper use—Craig’s Adm’x v. Ken- 
tucky Utilities Co., Ky., 209 S. W. 33. 

71. Foreseeing Injury.—A master may be 
liable for servant’s injury resulting from his 
negligence, although in exercise of ordinary 
eare he could not have foreseen that it would 
result in injury of particular kind produced, or 
in injury to particular servant.—Southern Cot- 
ton Oil Co. v. Shields, Ga. 98 S. E. 408. 

72. Minors.—Employer of young persons is 
required to take notice of their apparent age 
and ability, and to use ordinary care to protect 
them from risks which they cannot properly 
appreciate, and to which they ought not to be 
exposed.—Holt v. Oval Oak Mfg. Co., N. C., 
98 S. E. 369. 

73. Negligence.—A master was not liable 
for injuries to a third person for negligence 
of a servant in doing an act in his absence 
and contrary to his express orders.—vVlastelica 
v» Baretich, Wash., 178 Pac. 825. 


74. Safe Place to Work.—A master must 
use ordinary care to make a servant’s place 
of work reasonably safe.—Henness v. end 
d@’Oreille Mining & Reduction Co., Idaho, 178 
Pac. 836. 

75. Volunteer.—Where a servant, employed 
as a lineman in defendant’s mine, but tempora- 
rily made a general utility man by the foreman, 
was injured while assisting two fellow em- 
ployes, at their request, to replace on the track 
a car which had fallen off, he was not a volun- 
teer, and hence the relation of master and serv- 
ant was not suspended.—Forlow v. Athletic 
Mining & Smelting Co., Mo. 209 S. W. 117. 

76. Mimes and Minerals—Occupation Tax.— 
The oil production tax in addition to property 
tax provided for in Ky. St. Supp. 1918, § 4223c, 
is not authorized by Const. § 171, but is author- 
ized by section 181 as an occupation tax.—Ray- 
dure v. Board of Sup’rs of Estill County, Ky., 
209 S. W. 19. 

77. Priority.—Priority of right in mining 
claims is not determined by date of entries or 
patents of the respective claims, but by discov- 
ery and location, which may be shown by testi- 
mony other than the entries and patents.—Butte 
& Superior Copper Co. v. Clark-Montana Realty 
Co., U. 8. 8. C., 39 8S. Ct. 231, 

78. Negligenee—Invitee.—Prospective tenant 
having been expressly invited to inspect a ten- 
ement, partners under poaly trust, who owned 
premises, were charged with duty to maintain 
them in a reasonably safe condition, in accord- 
ance with the invitation—Sleeper v. Park, 
Mass., 122 N. E. 315. 

719. Offieers—inconsistent Offices—An_ indi- 
vidual cannot hold two offices, the duties of 
which are incompatible.—State ex rel, McAllis- 
ter v. Dunn, Mo., 209 S. W. 110. 

80. Partnership—Profits.—iIn a suit to settle 
partnership transactions in feeding and fatten- 
ing hogs, the partners to share equally in the 
expenses and profits, an agreed statement of 
facts held not sufficient to show that any profits 
had been made.—Biggs v. Key, Tex., 209 8. W. 
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81. Patents—Mechanical Process.—That the 
means, and the only means, of applying the 


























process, are strictly mechanical, is of no mo- 
ment, so far as ae gage oe of the process is 
concerned; but if the process, when distin- 
guished from the means of performing it, is 
new, useful, and intellectually rises to the dig- 
nity of invention, it is patentable, if it falls 
within the meaning of the word “art” as used 
in the statute—Buffalo Forge Co. v. City of 
Buffalo, U. S. C. C. A., 255 Fed. 83. 


82. Payment—aApplication of—When neither 
debtor nor creditor makes application of pay- 
ment, they cannot do so after controversy or 
litigation has been instituted, and the contract 
should make the appropriation in accordance 
with equitable principles—In re American Pa- 
per Co., U. S. D. C., 255 Fed. 121. 


83. Principal and Agent—Ratification.—If 
agent lends money in manner and to persons 
other than le gen contemplated by his prin- 
cipal, principal ratifies his acts by accepting 
mortgage and note given by borrowers.— 
Stephen v. Ahrens, Cal., 178 Pac. 863. 

84. Railroads—Third Persons—A railway 
company which permitted a lumber company to 
use its tracks under contract unauthorized by 
law, is responsible to third persons for negli- 
gence of lumber company.—tTrinity Valley & 
N. Ry. Co. v. Scholz, Tex., 209 S. Ww. 224. 


85. Vigilant Outlook.—Where intestate was 
seated beside his employer, who was driving a 
motortruck over a crossing, he was under duty 
to keep a continuous and vigilant outlook for 
approaching trains, and if he could have seen 
the train it was his duty to have done so, and 
to have warned the driver of the danger.— 
Hoyle v. Northern Pac. Ry. Co., Wash., -178 
Pac. 810. 

86. Sales—Delivery—Oral proof is admissi- 
ble to show what the real intention of the par- 
ties was as to delivery.—McGehee v. Yunker 
& Ronk, Ark., 209 S. W. 


87.—Rescission.—Plaintiffs were entitled to 
rescind purchase of business, where they 
showed that defendants made false representa- 
tions as to income from the business, that de- 
fendants knew such representations to be false, 
and that plaintiffs believed them and purchased 
in reliance upon them.—Thomas v. Hacker, Cal., 
178 Pac. 855. 

88.——Sale Defined.—“Sale” means the ftrans- 
fer of peapeesy from one person to another for 
a consideration of value, aotyies the passing 
of the general and absolute title, as distin- 
guished from a special interest falling short of 
complete ownership.—Arnold v. North American 
Chemical Co., Mass., 122 N. E. 283. 

89.—Waiver.—Though an order given a man- 
ufacturer of motorcars provided that it should 
not be binding until countersigned by an officer 
of the company, such provision, being for the 
benefit of the manufacturer, can be waived, and 
the manufacturer may, by its acts, accept the 
order or become estopped to deny acceptance. 
= we v. Stegeman Motorcar Co., Wis., 170 





90. Telegraphs and Telephones — Mental 
Pain.—Telegraph company is not liable in dam- 
ages for mental pain and suffering caused by 
negligent failure to deliver a message, in the 
absence of any physical damage or pecuniary 
ee * p. estern Union Telegraph Co., 


91. Trusts—Cy Pres.—Where testafor be- 
queathed the residue of his property to the cap- 
ital of a towaghin, county, and state public 
school fund, but altogether failed to designate 
the trustee, the cy pres doctrine had no appli- 
cation; no trust of any kind having been creat- 
- b Ls vy will—Robinson y. Crutcher, Mo., 209 


92. Wills—tInterpolation.—The interpolation 
of words in a will or construction by implica- 
tion is only authorized where there is enough 
expressed to indicate, but not clearly to define, 
the purpose of the will—Robinson v. Crutcher, 
Mo., 209 S. W. 104. 

93.—_—-Testamentary Capacity—A _ testator 
must know his property and its value, the nat- 
ural objects of his bounty and his duty to them, 
and ability to make a rational survey of his 
property and dispose of it according to a fixed 
yrneee of his own.—Gay v. Gay, Ky., 209 8S. 








